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Abstract

In India, although criminal law is applied to all
people equally across genders, castes, and religions, a
similarly uniform civil law, especially in regards to di-
vorce and succession rights, just does not exist. Instead,
the personal laws of Hindus, Christians, Parsis, and
Muslims are allowed to govern the people of those reli-
gions. Obviously, these personal laws are not the same
and so, one finds a country where different regulations
govern people based on their different religions. This
paper calls into question the implications on justice and
equality that such a system raises. It also highlights the
case of Goa, the only state in India with a uniform civil
code. The successes of this case are numerous and the
application of the Goan legal system to the rest of India
is proposed.

According to the Oxford American Dictionar-
ies, law is a “system of rules that a particular country
or community recognizes as regulating the actions of
its members”(Oxford American Dictionaries, 2008).
Personal refers to anything that “affects or belongs to
a particular person rather than anyone else” (Oxford
American Dictionaries, 2008). Therefore, the very idea
of personal law is impermissible for a law, by nature,
cannot be personal. This conundrum begs us to consid-
er the validity of the Indian personal law system. Civil
law in India is a complex matter, a conglomeration of
the various personal laws governing Hindus, Muslims,
Parsis, and Christians. A common civil law can be ap-
plied to a legal case if and only if the litigants choose
to opt out of their religious community. Because of the
social taboo that usually comes with such opting, very
few choose this route and, hence, personal laws play
almost a complete role in civil matters. The only excep-
tion to this rule is the state of Goa, where a Portuguese
uniform civil code exists. By its system, all religions in

Goa are governed by the same law in regards to mar-
riages, divorces, and adoption.

I will analyze and assess this curious legal phenom-
enon, and ultimately show that, although the intention
behind the personal laws was ultimately honorable,

the end result was not desirable. In my research, I have
found major flaws with the system of personal laws in
specific regard to justice and equality. A possible way,
though, to reform the civil law in India is by creating

a uniform civil code, one that is applicable across all
religions, castes, and genders. Perhaps by applying the
Goan system to larger India, equal rights can finally be
achieved in the country, as the status quo is shocking
in its unfairness.

The History of Personal Laws in India

The existence of personal laws is a prime exam-
ple of continuity between the colonial and postcolonial
Indian state, in which the colonial state’s legacy still
looms large.

"#"$%&H' (%0)*+

Prior to Indian independence, personal laws
formed a part of the British colonial legal system. It
was formally established as such in 1772 by Governor-
General Warren Hastings who declared in his Plan for
the Administration of Justice that “in all suits regarding
inheritance, marriage, caste, and other religious usages
or institutions, the laws of the Koran with respect to the
Mohammedans and those of the Shaster with respect to
the Gentoos shall invariably be adhered to” (Adminis-
tration of Justice Regulation, 1780). The laws of dif-
ferent religions were codified and taken to constitute
the civil law of the land. A uniform civil code did not
overarch these personal laws.

There are multiple reasons as to why the British
preserved tradition in this way. First, they saw family
laws as intimately tied to religion. Therefore, preserv-
ing them accorded with the British colonial policy of
neutrality in native religious affairs. This principle was
known as noninterference. Hastings believed that the
only way to atone for conquest was to allow people to

N |

VOL 5, NO 1 - FALL 2009



A UNIFORM CIVIL CODE IN INDIA

follow their own traditions. He did not want to impose
alien laws on a country that had been ruled by tradition
for centuries. Noninterference implied that the govern-
ment would not interfere with the personal laws of any
community in the absence of a demand for change. Civ-
il matters should be left people’s respective religious
communities, and these matters would fall under the ju-
risdiction of personal laws. The British also considered
it potentially dangerous to tamper with family laws,
due to threat of religious or communal protest (Wil-
liam, 2006, p. 6).

However, the establishment of this personal law
system was flawed from the start. It is unclear why, for
example, the British considered family laws, more than
criminal or other civil laws, to be especially connected
to religion. The British had no problems with creating
a uniform criminal code; yet, they stopped short from
doing the same with civil matters. The process of codi-
fying these traditions into personal laws also became a
little oxymoronic in itself. How was it possible to codi-
fy custom? In fact, the process resulted in fundamental
transformations of the traditions. Western judges’ inter-
pretations of the content of the customs were partial or
incomplete at best. Hindu law, for example, gradually
came to be based on previous judges’ decisions, not on
Hindu sacred texts. Moreover, the British defined the
plural legal order in terms of religion, thereby privileg-
ing religious identity above other forms of identity.

Independence Era

After the independence of India in 1947, India’s
Constituent Assembly convened to devise a Constitu-
tion for the newly independent India. There were ex-
tensive debates over the position personal law would
hold in the new Indian legal system. Some argued that
India’s various personal laws were too divisive and that
a uniform civil code should be instituted in their place.
Others insisted that personal laws were integral to the
protection of India’s minority communities. A compro-
mise was reached with the inclusion of Article 44: “The
State shall endeavour to secure for the citizens a uni-
form civil code throughout the territory of India” (The
Constitution of the Republic of India).

Unfortunately, this article only equated to a goal, not a
right. Therefore, it was widely criticized by proponents
of a uniform code because it contained no mechanism
for enforcement and provided no timetable. However,
Prime Minister Jawaharlal Nehru and others insisted on
its inclusion, arguing that, though only symbolic, it was
an important step towards national unity. Though Neh-
ru himself likely would have favored a uniform code,
he knew that personal laws were linked with religious
identity in India and therefore, could not be easily abol-
ished (William, 2006).

The Personal Laws of India

Nehru did not stop, though, in his attempts to
unify India. He figured that first starting with the major-
ity—the Hindus—would be the best strategy towards
this ultimate goal. So, he embarked on a decade-long
struggle to reform Hindu Personal Law. According to
the policy of noninterference, this process should have
begun with the demands of the Hindu community itself.
However, this was not the case. Under Nehru, there was
great opposition by many Hindu politicians, organiza-
tions, and devotees. The most antipathetic to the move-
ment was the Bharatiya Janata Party, the advocate of
right-wing policies such as conservative social norms, a
nationalist agenda, and robust economic growth. Nev-
ertheless, the Nehru government succeeded in passing
four codes, which became the Hindu Code Bills of the
mid-1950s (Ibid).

The Hindu Code Bills

The process of reform began in 1948 when Dr.
B.R. Ambedkar of the Select Committee wrote the first
draft of a Hindu Code Bill that would codify and reform
Hindu Personal Law. This edition was comprised of
eight sections: part one delineated who would be con-
sidered a Hindu and did away with the caste system.
Significantly, part one stipulated that the Hindu Code
would apply to anyone who was not a Muslim, Parsi,
Christian, or Jew, and asserted that all Hindus would be
governed under a uniform law. Part two concerned mar-
riage; part three adoption; part four, guardianship; and
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part five the policy on joint family property. This last
clause was quite controversial as it included the untra-
ditional allocation of property to women. Part six con-
cerned more policies regarding women’s property, and
parts seven and eight established policies on succession
and maintenance (Ibid).

Controversy arose with certain elements of the
first draft. For example, Ambedkar’s version of the
Hindu Code Bills conflicted with traditional Hindu Per-
sonal Law by allowing divorce. “To a Hindu, marriage
is sacramental and as such indissoluble” (Ibid, p.110).
Marriage was not a contract, as the newly reformed
Code Bills made it out to be. The Bills also “estab-
lished one joint family system of property ownership
for all Hindus,” doing away with regional rules (Ibid,
p. 103). It also allotted part of the inheritance to daugh-
ters, while giving widows complete property rights
where they had previously been restricted. The draft
also established “Hindu” as a negative category, defin-
ing it by the exclusion of Muslims, Parsis, Christians,
and Jews. Those who practiced Sikhism, Jainism, and
Buddhism, as a result, fell under these codes. However,
they argued they were members of different religions
with their own customs, traditions, and values. More-
over, such a broad designation ignored the tremendous
diversity of region, tradition, and custom in Hinduism.
Nehru claimed that in his attempt to unify the Hindu
community, it made sense to define Hindu in the broad-
est possible sense (Ibid). This, though, led to devastat-
ing consequences as will be highlighted later.

For these reasons, conservative Hindus in the
Constituent Assembly immediately opposed the draft.
Realizing that he needed to make important conces-
sions, Nehru split the Bill into different sections. He
asked the Assembly to consider only the first fifty-five
clauses that concerned marriage and divorce. Even after
weeks of debating, disagreement was still ripe. Ambed-
kar eventually resigned because of his frustration with
the standstill in Parliament (Ibid).

In the next election, the Indian Congress Party
won sweeping victories and so, Nehru began a com-
prehensive effort to devise Hindu Code Bills that could
get passed. He separated the last draft of the Code into

four separate bills, the Hindu Marriage and Guardian-
ship Bill, the Hindu Succession Bill, the Hindu Minor-
ity and Guardianship Bill, and the Hindu Adoption and
Maintenance Bill. These were all met with significantly
less opposition and they were all passed between the
years 1952 and 1956 (Ibid).

Other Personal Laws

Indian Muslim Personal Law is largely based
on the Sharia, which is a system based on the Qur’an,
hadith (sayings and doings of Muhammad and his com-
panions), Ijma (consensus), Qiyas (reasoning by anal-
ogy), and centuries of debate, interpretation, and prec-
edent (Janin and Kahlmeyer, 2007). Sharia has been
defined as a “long, diverse, complicated intellectual
tradition rather than a well-defined set of specific rules
and regulations that can be easily applied to life situa-
tions” (Ibid, p. 3). Codification and reform of the law
has been attempted several times in India, most nota-
bly in the 1980s. However, the Congress Party of Rajiv
Gandhi flip-flopped on the issue in reaction to the per-
ceived erosion of Muslim electoral support. Therefore,
the Muslim Personal Law is still unreformed as of yet.
Indian Muslims are the most adverse to any steps to-
wards a uniform civil code. They argue that such would
infringe upon minority rights.

Christian Law covers the entire spectrum of
family law so far as it concerns Christians in India. It
is, to a great extent, based on English law but there are
laws that originated on the strength of customary prac-
tices and precedents as well. Christian Law in India has
undergone significant changes in recent years. The In-
dian Divorce (Amendment) Act of 2001, for example,
brought in considerable changes to the grounds avail-
able for divorce.

Flaws with the Personal Law System

This personal law system has been upheld with
the argument that it permits diversity in a land of es-
pecially heterogeneous peoples: “Democracy admits
dissent and since ours is a plural society, any effort to
regiment various ethnic and linguistic groups into a
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Hindus (Agnes, 1995, p. 3238-3244).

As a result of such specific regulations on mar-
riage, it becomes increasingly difficult to prove polyg-
amy by a husband if his various marriages are not even
considered valid. This, in turn, leads to great injustice
for wives and children. The complainant wife could lay
upon herself the risk of invalidating her existing mar-
riage. Moreover, if the second marriage is considered
void, the second wife has no legal recourse. Any eco-
nomic or financial benefits from the second marriage
are confiscated. The paternity of the child of a second
marriage if proved could only amount to its bastard-
ization and not proof of bigamy by the father (Ibid).
Though this polygamy example highlights only a cou-
ple forms of injustice in the system of personal laws, it
raises a serious consideration—It may be more useful
to develop a general, uniform civil code for all religions
in order to reduce the possibility of loopholes. A uni-
form civil code would allow for clarity within the Indi-
an legal system: “The legal maze is bewildering enough
without retaining a wide permutation and combination
of laws which create rights in some and take them away
in another depending upon their religion” (Dhagamwar,
1989, p. 55).

"#$%&'($%)"%*"+,-'&$(."

Those who argue in favor of the personal law
system contend that Article 44 only requires that laws
be uniform, but not necessarily common. As long as
personal laws are governed by uniform principles of
gender and human justice, then their existence is fine.
Equality, as the preamble dictates, can still be achieved.
However, as has been demonstrated across the world,
separate laws and regulations do not permit equality.
Brown v. Board of Education, for example, established
that the very existence of separate regulations indicated
some sort of inequality between whites and blacks in
America: “Separate educational facilities are inherent-
ly unequal” (Wilkinson III, 1995, p. 993-1026). Thus,
though India is a different country with a different di-
lemma, the American case provides us with some ideas
to consider.

First, the separate personal laws of India are in-
herently unequal as they are founded on the rules and

traditions of completely different religions. The Consti-
tution, however, mandates equal rights. Since personal
laws for various groups are unequal, a divorcee in Mus-
lim law is entitled to different things than in Hindu law,
for example. So, the terms of the constitution would
make personal laws unconstitutional. If one is judged
by separate standards from his peers, then equality is
absent. Unfortunately, the citizens of India have been
slow to recognize this flaw. Even women’s groups, who
actively protest the unequal treatment of women under
the Personal Laws of Hindus and Muslims, only call for
equal laws and equal rights, but stray from calling for
the same laws for everyone. In a pamphlet published by
the All India Democratic Women’s Association (1999)
entitled “Not a Uniform Civil Code But Equal Rights,
Equal Laws,” the group calls for “a slogan of equal
rights and equal laws that is appropriate for the struggle
of Indian women for gender justice...Break the present
uniform code of patriarchy through equal laws! Reform
personal laws!”(p. 9). Nowhere do they call for a uni-
fied civil code. But, as I argue, such equality is impos-
sible without uniformity.

Second, normative democratic theory gener-
ally takes individual citizens to be the key actors in
a democracy. This has often been criticized as a very
Western-centric way of viewing democracy. The policy
of noninterference and the system of personal laws,
therefore, makes communities the basic unit of poli-
tics. In a country where communalism is often valued
above individuality, this kind of civil system seems the
most suitable. The flaw, though, is the definition of the
community in such narrow terms. The personal laws
give paramount importance to religious communities
above non-religious populations like women or lingual
groups. Hence, these latter populations are often slight-
ed in the application of religious law towards them.

Finally, noninterference was premised on the
assumption that some issues concerned one group more
than others. Each community’s personal laws came to
be identified as the primary concern of that community,
rather than the concerns of other communities, the gov-
ernment, or the nation as a whole. Therefore, to a par-
ticular community, the others laws do not all hold equal
weight to their own personal law.
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' LA#S" 7*+'-+)"*442(1$5' " AECA'1.'9"5!+0'&#$' less heard in Goa compared to other states” (PrabhudeG
3. $%"/$" 8 (%6*1)$5' &HS ($*(,$'8H+8/&#)$',+-)'-*2,5)+I0'AEEDYS
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2".9)) %$($+,$5'1.' &#$' ,$3!),+&2%$' *%' *&#$%' 4*/(PRS1K' 5)!"#$%!&$5' -#5&H#$%' /+,$' *%" :$/+,$0" )+ 2"
+28H 188 PHBY$+ &S0 -1&H &HS' (+))1"3'* *&BBBHUNBIEI+065!"+06.' 41%642/)&+"4$)8' O:' &#$' 5HBS+)$5
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(2008) writes, “For the most part, the civil laws curG *",.";+,15":'5*"$")21)$12$"&'&*'&#$'5$+&#*:'&#$'(+%$"&)'
%$"&, 1" A" T+ Gt +8(S%8H" & [+9%%1+350 514 H@nhas, 2008).
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civil code by which to model the rest of India on.
"#3%&'("#

The debate over a uniform civil code is ripe
in India, but perhaps this essay highlights some of the
main considerations that should take place. First of all,
law is important for it delineates how and when the
state exercises its authority. A state that is governed
by a system of religious personal laws obviously has a
different power structure than one governed by a com-
mon law. India’s system is taking power away from the
state and placing it in the hands of religion, whereas a
unified civil code could possibly do the opposite. In a
country wreaked by instability, it would be in their best
interest to place power where it belongs. Moreover, the
blatant violation of rights under such a system should
be rebuffed in the world’s largest democracy. As India
moves forward into the next century, it is often hailed
over China for its democratic governmental structure.
But, this means nothing if the key foundation of democ-
racy—individual rights—is jeopardized. So, it is my
hope that the opinion and recommendations outlined in
this essay can steer my peers in India down a just path
and towards a prosperous future.
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